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Mr. Paley Scott, K.C. 


THE late Mr. CHARLES PALEY Scott, K.C., who died on 
30th January, 1950, at the age of sixty-eight, was beloved of 
a generation of lawyers, including in that large class the 
Bench, the Bar, solicitors and their clerks. His father, 
the late Mr. H. V. Scott, was a solicitor practising in York, 
and although his son reached the heights of practice at the 
Bar, he never forgot the anxieties and responsibilities of those 
who prepared his briefs. In his gifts of humour and human 
sympathy and understanding he called to mind another giant 
of the North-Eastern Circuit, Sir Frank Lockwood, Q.C. 
His talent for caricature, both in sketching and in mimicry, 
which he exercised at circuit dinners to the entertainment of 
his fellow barristers, also reminded one of Sir Frank Lockwood. 
But it was by reason of the unique charm of his own personality 
and of his genius as an advocate that he rose to the leadership 
of his circuit, and, in an age when forms and ceremonials were 
being swept away, provided the strongest argument for the 
retention of the circuit system. He was called to the Bar 
in 1906 by the Inner Temple, of which Inn he became a 
Bencher in 1930. In the same year he became a member 
of the General Council of the Bar and in 1933 he took silk 
and became Recorder of Kingston-upon-Hull, having for 
ten years been Recorder of Doncaster. In 1936 he became 
Chancellor of the County Palatine of Durham and in 1943 
he became Recorder of Leeds. In 1946 he was appointed 
Chancellor of the diocese of Bradford. 


The Shelving of Legal Aid 


PROFESSOR L. C. B. Gower, writing in the January, 1950, 
issue of the Modern Law Review on the deferment of legal 
aid in the county courts and in the criminal courts under 
the Legal Aid and Advice Act, -1949, as well as the legal 
advice scheme under the Act, stated: ‘‘ This means that 
what are probably the most valuable parts of the scheme 
(including the whole of the provision for legal advice) are 
still things of the distant future.’ He wrote that economy 
at the present juncture was understandable, but the expense 
of the scheme could only be “a small molehill ’’ compared 
with “‘ the medical mountain ” of expense under the National 
Health Service, and “if determined steps had been taken 
immediately to implement the recommendations of the 
Rushcliffe Committee the scheme might have been in 
operation two years ago and it is difficult to believe that it 
could have had any seriously detrimental effect on our 
economic position.” Now that the axe has apparently 
fallen, it is beginning to be clear that the postponement at 
this late stage of the main part of the scheme must have a 
bad effect on our economic position. Production must 
suffer when a large part of the working class population 
suffer uncertainty about the very shelter of their families’ 
heads, uncertainty which will now not be relieved by advice 
other than that which the voluntary societies like the 
Bentham Committee can give. In addition to this, the tide 
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of voluntary support for these societies has seriously receded 
as a result of the announcement of the scheme, and officers 
to administer the scheme have already been employed. 
One wonders whether the authorities have considered the 
full consequences of the deferment. Certainly the public 
have not or they would not have received the news with so 
little protest. 


The Salaried Solicitors’ Committee 


ACCORDING to a review of the work of the Salaried Solicitors’ 
Committee of The Law Society, in the Law Society's Gazette 
for February, solicitors employed in local government service 
number as many as 1,500, in the civil service about 250, in 
the colonial legal service another 150, and in nationalised 
industry a further 150. In addition, there are some seventy-five 
full-time justices’ clerks who are solicitors, a number which 
will in course of time be considerably increased by the Justices 
of the Peace Act. The article recommends the formation of 
an organisation to protect solicitors in nationalised industries 
analogous to the Local Government Legal Society and the 
Civil Service Legal Society, which co-operate with The Law 
Society’s committee and make representations and negotiate 
on behalf of their members. The committee’s work has 
resulted in the minimum salary scales recommended by the 
National Joint Council in August, 1949, for assistant solicitors 
in local government service. The article also refers to the 
increases in salary scales for solicitors employed in the colonial 
legal service in Tanganyika, as a result of representations by 
the committee, and to the efforts of the committee and the 
Civil Service Legal Society with regard to salaries of solicitors 
in the civil service. Another achievement of the committee 
is the service agreement settled with the Solicitors’ Law 
Stationery Society, Ltd., for use by firms employing salaried 
solicitors, containing an optional clause that the employer 
should pay the assistant solicitor’s subscription to The Law 
Society and his payment to the compensation fund. The 
solicitor is referred to as ‘‘ the assistant solicitor ’’ and not 
as “the clerk,” and alternative provision either for a fixed 
salary or for a scale with increments is included. Many 
solicitors have also been placed in employment, including the 
local government service, through the Society’s Appointments 
Department. 


Restrictive Legislation 


IN a paper read to the Royal Society of Arts on 
Ist February, 1950, Mr. E. Munro-Runtz, F.R.LCS., 
criticised attempts by Act of Parliament to iron out all 
irregularities and prevent anybody achieving anything or 
making any money. In the matter of the Rent Restrictions 
Acts he said that bad money drove out good money, and too 
much restrictive legislation was tending to drive out the good 
landlord and to leave the bad landlord in possession, because 
it was not possible for the former to maintain the property in 
good repair owing to increased costs and limited rents, 
whereas the latter was prepared to ‘‘ chance his arm” and 
cared little or nothing for good estate management. He 
quoted from Mr. Lewis Mumford’s “‘ The Culture of Cities ”’ : 
“The simplest act required legal sanctions, documents, 
verifications. From the searching of a deed up to the estab- 
lishment of civil rights in marriage, no one could move 
without the aid of special functionaries. Lawyers, who know 
the prescribed forms and technicalities, formed a large part 
of the growing professional population, their services were 
needed in the observance and even more in the tactful breach 
of the ‘Law’.” Mr. Munro-Runtz said: ‘‘ These strictures 
do indeed hold good to-day but to the category of lawyers 
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may be added those of architects, surveyors and valuers.” 
We can assure him that lawyers derive no particular happiness 
from this state of affairs. One of the unforeseen effects of 
restrictive legislation seems to be that profiteers and racketeers 
seek to enrich themselves by the restriction. This is par- 
ticularly true in connection with rent control, and may yet 
prove to be true in connection with town and country 
planning. 
The Common Informer 


“It is enough to make the blood of the lawyer magistrate 
boil,” said Mrs. MurteEL LeFroy, solicitor and magistrate 
at the Bournemouth Rotary Club on 9th January, when she 
urged that the activities of the common informer should 
not be extended. ‘I trust,’”’ she said, “ that we shall hear 
little more of people being invited to become paid informers. 
The public informer has always been considered a very 
despicable person.” But, Mrs. Lefroy added: “It is the 
duty of everyone to assist in the enforcement of the law and 
the work the police do in arresting criminals is really an 
extension of our own duty as citizens.” Once our legislators 
are put in possession of the truth with regard to the number 
of malefactors brought to justice by the activities of the 
common informer, it seems impossible that they should wish 
to sacrifice decency by extending their activities or should 
not wish to wipe out this stain on the statute book. 


Planning Information in Reports on Title 


THE agreed statement which the Council of The Law 
Society published in the September, 1949, issue of the Law 
Society's Gazette as to the questions on the planning position 
normally to be answered by a solicitor reporting to a bank on 
title is the subject of an additional statement made as a result 
of consultation with the Clearing Banks and published in the 
February issue of the Law Society's Gazette. Before instructing 
their solicitor to report on title, it is stated, the bank will 
interview the customer concerned and, in addition, in 
exceptional cases will obtain the bank surveyor’s report 
regarding user of and the buildings on the property. The 
customer’s answers and the surveyor’s report (if any) will 
then be sent to the bank’s solicitor with the title deeds and 
other documents for his report. Subject to this, a solicitor, 
it is said, should complete his report as far as he can from 
the documents, the usual searches, unless these have already 
been made by the bank, and from the normal inquiries 
to local authorities. The report should indicate the sources 
of the information furnished, and where appropriate that he 
will on request try to obtain any further information required, 
subject to the making of an additional charge. Where he has 
been unable to obtain positive information he should qualify 
his answers to suit the circumstances. 


Recent Decision 


In Attorney-General vy. Hastings Corporation and Others, 
Parsons v. Same, on 1st February (The Times, 2nd February), 
the Court of Appeal (TucKErR and Asguitn, L.JJ., and 
RoxsurGH, J.) held that they could not interfere with a 
finding by the trial judge of nuisance, which was largely a 
question of fact, where speedway racing was carried on in a 
quiet residential neighbourhood and both the owners of the 
track and the local authority, who had permitted the nuisance 
to be carried on, were rightly held liable. There was, however, 
on the trial judge’s finding of fact, no public nuisance which 
would justify an action by the Attorney-General, and the 
court would not interfere with this finding. 
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Costs 





WE have seen earlier in this series of articles that costs in 
an action may fall under two main headings, namely, “ party 
and party ” costs and “ solicitor and own client ’’ costs, and 
that the latter embrace the former. There is an intermediate 
heading, namely, “ solicitor and client’ costs, but these 
have been discussed already and need not detain us now. 


It frequently happens in the course of an action that 
overtures are made by one party to the other for a settlement, 
and the question of how much is involved in the way of costs 
then assumes considerable importance; and the solicitor 
who is acting for the party who is receiving the benefit of the 
settlement is often expected to produce figures at short 
notice as to the amount of costs involved in order that the 
client may determine whether or not he will accept the 
proposed settlement. 

Thus, the defendant in an action may offer to the plaintiff 
a sum of money to settle the action “ together with the taxed 
or agreed costs of the action to date.’’ As we have seen in 
an earlier article, an offer such as this is nothing more than an 
offer to pay the plaintiff's costs to be taxed as between 
“party and party,” for if anything more than “ party and 
party ”’ costs are to be paid then the order or agreement must 
specifically say so. 

Two questions then fall to be determined quickly by the 
solicitor acting for the plaintiff. The first question is as to 
the full amount of his bill of costs to date, and the second, 
and more difficult one, is how much of that bill is recoverable 
against the losing party. 

The first question is not too difficult to answer, and the 
simplest way to tackle it is to estimate the number of 
attendances and letters that are chargeable, the total folios 
of documents copied, the documents drafted and other 
chargeable items, and add together the figures. To this 
total must be added a sum by way of “ Instructions,’’ and 
this last item is the one that gives the greatest trouble, for 
the amount thereof is dependent on the documents perused, 
the degree of professsional skill required to conduct the case, 
the complexity of the issues involved and the amount at 
stake. It is, however, a difficulty which must be overcome 
in order to arrive at an estimate of the total amount of costs 
chargeable in respect of the action, which the solicitor would 
have to charge his client in order that he may be reasonably 
and adequately recompensed for the work which he has 
done. The figure so ascertained is only an estimate, but 
provided the work is done with care it will be found that the 
estimate does not differ materially from the total of the 
detailed bill when it is prepared. 

The second question, namely, how much the solicitor is 
likely to recover from the opposite party on a taxation of his 
costs of action down to the date of the settlement is not so 
simple, for it necessitates a forecast of the probable reactions 
of the taxing master to the various steps that have been taken. 
However, it will be seen on reflection that many of the 
apparent difficulties disappear when one bears in mind that 
on a “party and party” taxation one recovers no more 
than is necessary and reasonable for the proper conduct of 
the action. 

This means that little more is recoverable than the scale 
charges set out in R.S.C., Appendix N, commencing with the 
item “Instructions to Sue.’”’ Although all of the items in 


Appendix N are subject to increase at the discretion of the 
taxing master (see R.S.C., Ord, 65, r. 27 (29)), but not to 
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ESTIMATING THE AMOUNT 


decrease (Price v. Clinton [1906] 2 Ch. 487), it is only on rare 
occasions that the taxing master can be induced to depart 
from the scale fees, and the effect of such variation on any 
particular item of the scale can have but a small effect on the 
estimate that is being made. 

Thus, in simple actions which pursue a normal course, it 
will be found that the scale items, including counsel’s fees to 
settle the pleadings and to advise, down to the time when the 
pleadings are closed, but excluding anything in respect of 
obtaining evidence, will not vary very much from a figure 
between £35 and £40. This, however, takes no account of 
a very important item, and it is the one which must of 
necessity vary from case to case, and is dependent entirely 
on the work actually performed. We refer to the item of 
“Instructions for Brief.” 

It is over this item in a bill of costs that is to be recovered 
from the opposite party that the principal difficulty arises. 
The item is intended to cover (a) the work involved in 
adducing the evidence necessary to prove the party’s case, 
or to rebut allegations by the opponent, (b) the perusal and 
consideration of the documents, and (c) the time and skill 
involved in working up the case on the party’s behalf. On 
the other hand, the proportion of all this which will be 
recoverable from the opposite party in a ‘“‘ party and party ” 
taxation is governed by R.S.C., Ord. 65, r. 27 (29), to which 
we have referred above. This regulation, it will be remembered, 
provides that the taxing master shall allow all such costs, 
charges and expenses as shall appear to him to have been 
necessary or proper for the attainment of justice. 

Now, in an action a good deal of time and labour may have 
been expended in interviewing witnesses and in taking proofs 
from them. As against the client this work is probably 
necessary and proper, but against the opposite party it may 
very well prove to be irrecoverable. If the action has 
proceeded to a stage where counsel’s advice on evidence is 
obtained, and this is usually done when the pleadings are 
closed, then the matter is simplified, for if he has advised 
the attendance of a particular witness, or he recommends 
that evidence be obtained on a particular point, then the 
costs of interviewing that witness and of procuring that 
evidence will normally be allowed as between party and 
party (see London, Chatham and Dover Rly. v. South Eastern 
Rly. (1889), 60 L.T., at p. 755). 

Not infrequently witnesses are interviewed and evidence 
is obtained before the action is commenced, but this does not 
necessarily mean that the cost of obtaining that evidence 
should be disallowed in a “ party and party” taxation, 
although the opposite party will usually contend, as a matter 
of course, that the cost of obtaining evidence before the action 
is commenced cannot be regarded as costs of action. 
However, a useful decision to keep in mind in this respect is 
that of the Court of Appeal in S/A Pecheries Ostendaises 
v. Merchants Marine [1928] 1 K.B. 750, where the costs of 
travelling to the Continent in order to interview witnesses 
and take statements from them were held to be recoverable 
in a “ party and party ” taxation, notwithstanding that those 
costs were incurred before the action had even commenced, 
on the ground that they were necessary and proper steps. 
In that case it must be borne in mind that the witnesses 
were seamen, and there was a likelihood of their being 
dispersed, but it does establish the principle that costs incurred 
prior to the action are not necessarily irrecoverable in a 
“party and party ” taxation. 
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This principle was underlined in the case of The Channel 
Queen [1928) P. 157, where the taxing officer (the Assistant 
Registrar of the Admiralty Division of the Supreme Court) 
had held that “it is a well established principle of taxation 
that a party is only entitled as against his opponent to incur 
such costs and expenses as will enable him to conduct his 
case at the stage which the proceedings have reached, and 
not incur expense in anticipation of matters which, as events 
turn out, never arise.”” Bateson, J., however, pointed out that 
the trial is not the only consideration, and that “ if they (the 
solicitors) can kill an action . . . by collecting all the evidence 
that is necessary, I think it is proper that they should do so.” 

That disposes of the argument that the costs of obtaining 
evidence before the action is commenced must, of necessity, 
be disallowed in a “ party and party”’ taxation. It must 
be remembered, however, that only such evidence as is 
necessary and proper for the attainment of justice will be 
allowed, and the costs of abortive attempts to obtain evidence, 
whilst possibly necessary and proper as against the client, 
cannot normally be recovered from the opposite party. 

In estimating the costs of interviewing witnesses for inclu- 
sion in the item “ Instructions for Brief ’’ a rough and ready 
guide is to allow three guineas for each witness, together with 
a fee of three guineas a day for travelling, where necessary, 
plus the reasonable expenses of the journey. 


A Conveyancer’s Diary 
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The perusal of the documents is allowed at something in 
the neighbourhood of 4d. per folio, and in this respect it is 
not only the documents that are used in the action that 
may be included. The solicitor is entitled to recover from 
the other side the cost of perusing all relevant documents in 
order to select those which are necessary to prove his client’s 
case. 

In addition, a reasonable fee should be added to cover the 
cost of working up the case, and the amount of this will 
depend entirely on the circumstances. In estimating the 
fee for ‘‘ Instructions for Brief” likely to be allowed against 
the opposite party the solicitor should be careful not to 
over-estimate this item. 

Having determined the amount likely to be allowed for 
“Instructions for Brief” on the principles set out above, 
the amount thereof should be added to the scale costs 
of the action to the date of settlement, to which should also 
be added the costs of drawing the proofs of the witnesses, 
if any, and the result will be an estimate of the costs 
recoverable from the other side. The excess of the full bill, 
as previously ascertained, over this figure will then represent 
the costs which the client will have to bear himself, and it is 
this latter figure which will influence him in accepting or 
rejecting the offer made. 


DAMAGES FOR BREACH OF CONTRACT IN 
PURCHASER’S ACTION 


In Phillips v. Lamdin |1949) 2 K.B. 33, Croom-Johnson, J., 
held that a purchaser was entitled to damages for delay in 
completion of a contract for the sale of land in an action 
brought after he had accepted a conveyance of the premises. 
This is so startling an addition to the small number of 
established exceptions to the general rule that a contract for 
the sale of land is merged, together with any remedies for its 
breach, in the conveyance of the land, that the decision is 
well worth examination ; and on examination it will, I think, 
be found that the general principle I have stated above was 
completely lost sight of. 

By a contract dated the 20th February, 1947, the defendant 
agreed to sell to the plaintiff-certain premises. The date 
fixed for completion was the 28th March, 1947. The plaintiff's 
solicitors duly torwarded a draft conveyance to the defendant’s 
solicitors a few days before the date fixed for completion, but 
on that day the latter informed the former that it would be 
impossible, owing to unforeseen delays over the house their 
client had hoped to move into, to give possession for six weeks. 
The plaintiff's solicitors, in reply, demanded immediate 
possession, and on the 15th April, 1947, the plaintiff issued a 
writ for specific performance. This action was, in fact, never 
proceeded with, as the defendant executed a conveyance of 
the premises and gave possession thereof on the 5th June, and 
paid the plaintiff the costs of that writ. It is important to 
note this fact: the action which came _ before Croom- 
Johnson, J., was an entirely separate action, and although 
the reports are silent on the point, it must, I think, be assumed 
that the writ in this second action was issued after the date 
of the conveyance. That this is a fair, and indeed almost an 
inescapable, inference appears from the circumstance that, 
joined with the claim for damages for delay in completion of 
the contract, there was a further claim for an order upon the 
defendant to restore an ornamental door which he had caused 


to be removed from the premises between the dates, respec- 
tively, of the contract and its completion. Nothing turns on 
this subsidiary claim, on which an order was made as 
prayed for. 

The claim with which we are at present solely concerned, 
therefore, is the claim to damages arising out of the 
defendant’s delay in completing his contract. It was found 
at the trial that the defendant’s delay was wilful, and, indeed, 
no attempt appears to have been made to show the defendant’s 
conduct in any other light, but it is submitted that whethet 
the delay was wilful or not is quite ifmmaterial: the sole 
question at issue was whether, as a matter of principle, the 
plaintiff was entitled to damages for delay in view of the fact 
that the contract had, by the time when the writ in this 
action was issued, been discharged by a conveyance of the 
property. Counsel for the defendant did, indeed, make a 
submission to the effect that there could be no damages after 
conveyance except for breach of a collateral agreement, and 
although (with all respect) this does not appear to be an 
entirely exhaustive statement of the law on this subject, it 
appears to have been a good deal nearer the mark than the 
eventual decision, which was to the effect that the plaintiff 
was entitled to damages under this head. 

The ratio decidendi of the judgment of Croom-Johnson, J., 
may, I hope not unfairly, be summarised as follows : Damages 
for breach of contract for delay were always recoverable in 
the case of a contract for the sale of goods, even after the 
purchase had been completed, provided that the damages 
could be proved. So far as the learned judge could ascertain 
from passages in Dart on Vendor and Purchaser and 
Williains on Vendor and Purchaser, there was no difference 
between contracts for the sale of land and any other contracts 
except in one respect, and that was the rule in Bain v. 
Fothergill (1874), L.R. 7 H.L. 158, and there was in consequence 
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no basis for the defendant's argument that, since the 
plaintiff had never (as was conceded) made time of the essence 
of the contract, she had no remedy for the deiendant’s delay. 
Further, damages for delay had been awarded in earlier cases, 
such as Jones v. Gardiner {1902} 1 Ch. 191, Jaques v. Millar 
(1877), 6 Ch. D. 153, and Royal Bristol Permanent Building 
Society v. Bomash (1887), 35 Ch. D. 390. 

To take these points one by one, if damages are recoverable 
after completion for delay in completing a contract for the 
sale of goods, this is not a safe analogy to transport into the 
principles regulating the sale of land, as what follows will 
show. As regards the opinions of the text-book writers relied 
upon, I cannot find anything in either of the works referred to 
which supports the proposition that there is no difference 
(other than the existence of the Bain v. Fothergill rule) 
between contracts for the sale of land and contracts for the 
sale of goods as justifying the further proposition that in the 
former case damages for delay may be recovered by a purchaser 
after acceptance of a conveyance. In fact, there is a passage 
in Dart (8th ed., at pp. 684-685) in which it is clearly laid 
down that after conveyance a purchaser may bring an action 
for damages arising out of the contract in two cases and two 
cases only: the first is where there has been a fraudulent 
misrepresentation by the vendor, the other where the breach 
relied upon is the breach of a collateral agreement. This 
statement of the law is fully supported by authority. For 
example, in Sugden on Vendors and Purchasers (14th ed.) 
it is stated at p. 235 that no compensation (in this context 
indistinguishable from damages) is available for misdescrip- 
tion after the contract has been completed—a particular 
instance of the more generally worded statement in Dart ; 
and in Saunders v. Cockrill (1902), 87 L.T. 30 (a case of an 
action on a collateral agreement), Channell, J., said (at p. 31) 
that ‘“‘ The conveyance is only conclusive in respect of matters 
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INTENTION TO DEMOLISH: 


Two points came under consideration in Cunliffe v. Goodman 
(1949), 66 T.L.R. 751; 94 Sox. J. 65, a dilapidations action. 
The premises were, when let, a studio plus dwelling accommo- 
dation. The agreement authorised the tenant to use them for 
the purposes of his business as a manufacturing chemist, and 
to make some alterations, which he did. It also contained 
a covenant by him to keep them in good and sufficient repair 
during the term and in particular to reinstate them at the 
end of the term as a private dwelling-house, and replace all 
fixtures removed during the tenancy. When the term ended 
the defendant pleaded a provision of the Landlord and 
Tenant Act, 1927, s. 18 (1) : no damage shall be recovered for 
a breach of any covenant or agreement to leave or put premises 
in repair at the termination of a lease if it is shown that the 
premises, in whatever state they might be, would at or 
shortly after the termination have been or be pulled down, 
or such structural alterations made therein as would render 
valueless the repairs covered by the covenant or agreement. 

The enactment is impersonally expressed, the object being 
presumably to prevent frustration of its objects by a sale or 
on compulsory acquisition with a view to use which would 
involve demolition. But if premises are to be pulled down, 


or at all events if it is to be proved that they are to be pulled 
down, the intention must exist in the mind of some human 
being: in Salisbury (Marquess) v. Gilmore [1942] 2 K.B. 38 
(C.A.), in which it was decided that the date when the 
premises are to be pulled down is the date when the covenant 
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to be done prior to the conveyance,” from which it is easy 
enough to draw the necessary corollary. The general state- 
ment in Dart may conveniently be compared with the 
decision in Joliffe v. Baker (1883), 11 Q.B.D. 255, an action 
between vendor and purchaser of real property, the headnote 
to the report of which in the Law Reports concludes as 
follows: “‘ Held, that, after completion, such compensation 
(for misrepresentation|] could not be recovered unless there 
had been fraud or the breach of some contract or warranty 
contained in the conveyance, and, therefore, the action 
could not lie.”’ 

There remain the decisions specifically relied upon by 
Croom-Johnson, J. If these decisions are examined, it will 
be found that in none of them had a conveyance of the 
premises been taken before the date of action brought by the 
purchaser. Thus, in Jones v. Gardiner the claim was for 
specific performance and damages for loss of rent due to 
delay in completion, and it is true that by the time when the 
action came on for trial the purchaser had accepted a con- 
veyance, but the report makes it clear that a writ for specific 
performance and other relief had been issued by the purchaser 
before the conveyance, and the issue whether the purchaser 
was entitled to compensation had therefore become crystallised 
before the date of the conveyance. In Jaques v. Millar and 
Bristol Permanent Building Society v. Bomash, in the one case 
the claim and in the other the counter-claim for compensation 
or damages was coupled with a claim for specific performance, 
and in neither case had the plaintiff had the premises which 
were the subject-matter of the contract conveyed to him at 
the time when the action came on for trial. 

For these reasons it is submitted that the decision in 
Phillips v. Lamdin is unsupported by authority, and should 
be treated with caution. 

"ABC” 


MEANING OF “REPAIR” 


to leave in repair is to be performed and not the date when a 
claim is launched, the plaintiffs’ agents had themselves used 
the word “‘intended”’ at a time when the plaintiffs were 
contemplating redevelopment ; the outbreak of the war just 
before the expiration of the lease upset their plans, but 
abandonment was not communicated to the defendants till 
some time later; and thus it was that the judgment of Lord 
Greene, M.R., while it commences by echoing the impersonal 
“would be pulled down,’’ later uses such language as “ if 
the landlord has decided to pull down the building,” 
and ‘‘ even if the intention of the plaintiffs had in fact been 
abandoned before 29th September ’’ when dealing with the 
circumstances before him. To all intents and purposes these 
were similar in the recent case; that is to say if, as the 
defendant alleged, the premises were to be pulled down it was 
the landlord, and not someone else, who would do the work. 
The plaintiff's first contention was that on the evidence 
(details are not supplied) there was no intention to do but 
merely hope to be able to. The answer might well have been 
that in either case the premises would shortly after the 
termination of the lease be pulled down; but in Lord 
Goddard, C.J.’s judgment the distinction is first treated as 
a distinction without a difference, and then it is said that 
‘if a person wants to do something, shows that he is trying to 
do it and is constantly giving directions for it to be done, 
then he ‘ intends’ to do it,’’ which implies that the evidence 
warranted a finding of intention and thus a finding that the 
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house would (at the date of termination of tenancy) shortly 
be pulled down. With respect, I submit that there may be 
cases in which a hope to be able to do something may well be 
contrasted with an intention to do that thing. True, the New 
English Dictionary defines “‘ hope”’ as “ desire combined with 
expectation,” but it does not say in what proportions, and it 
looks as if whoever attended to ‘‘ H”’ had never heard of the 
widow’s succinct “‘ I hope he’s gone where I expect he hasn’t.”’ 

However, satisfied that the building was under sentence 
when the tenancy expired, the learned lord chief justice 
proceeded to solve a novel problem of construction: 
whether the Landlord and Tenant Act, 1927, s. 18 (1), applied 
to a covenant to reinstate, or at all events to that particular 
covenant to reinstate. Holding that it did, Lord Goddard 
said that both parties concerned had recognised that the 
reinstatement to which the covenant referred was to be regarded 
as a matter of repair, and that they both so intended. An 
argument based on Eyre v. Rea {1947} K.B. 567, in which a 
somewhat audacious tenant converted a private house into 
flats in flagrant violation of covenants restricting user, was 
rejected. 

It is, I think, time that a wider meaning was attributed to 
the word ‘“repair’’ than some text-books suggest: 

3uckley, L.J.’s “‘ repair always involves renewal; renewal 
of a part ; of a subordinate part... Repair is restoration of 
by renewal or replacement of subsidiary parts of a whole ”’ 
in Lurcott v. Wakely and Wheeler [1911] 1 K.B. 905 (C.A.), 
should not be used as a complete definition, the point dealt 
with being what should happen when a building is ‘‘ beyond 
repair.”” The decision was not cited, and probably would 
have been distinguished if it had been cited, in Bishop v, 
Consolidated London Properties, Ltd. (1933), 148 L.T. 407 
(cited by one text-book only as authority for the proposition 
that a landlord who covenants to keep adjoining property in 
repair is liable for breach of his obligation without notice). 
The property in that case was a block of flats, and that of the 
plaintiff had suffered damage through rainwater because a 
pigeon chose to make a gutter its last resting place: what is 
interesting for present purposes is that Talbot, J., held that to 
repair might include the removal of extraneous matter because 
it meant “‘to prepare and make fit again to perform 
its functions,” and the gutter (though no replacement of part 
was called for) was not so fit. This may make some people 
sigh for the days when no self-respecting draftsman would 
turn out a repairing covenant which did not make express 
references to maintaining, emptying, paving, cleansing, 
scouring, amending, etc. 

What is rather remarkable is that in the recent case no 
invitation appears to have been extended to the court to apply 
the recent decisions in Landeau v. Marchbank [1949] 2 All E.R. 
172, and James v. Hutton and J]. Cook & Sons, Lid. (1949), 
93 Sor. J. 551 (C.A.), which suggest that, without relying on 
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the Landlord and Tenant Act, 1927, at all, the defendant might 
have achieved the same result if he had simply denied that the 
plaintiff had suffered any loss as the result of the breach. 
In the one case, though there was evidence that repair called 
for by an ordinary repairing covenant would cost {148 5s., 
excluding repairs which would be valueless, judgment was 
given for the covenantor tenant on the ground that the plaintiff 
had failed to adduce any evidence that there had been a 
depreciation in the value of the reversion. In the other, 
covenantee landlords failed to recover any part of the £4,300 
which it would have cost to restore a shop to its former state, 
though suing on an agreement to reimburse the cost of 
reinstatement which was entered into on the grant of a licence 
to effect otherwise prohibited material alterations. In this 
case there was evidence that the reversion had in fact gained 
in value, and that it was very unlikely that the shop would 
be restored. (See 93 Sor. J. 493 and 574.) 

“Restore ’’ appears to have been used in the second 
mentioned case as a term synonymous with “ reinstate,’’ 
and again consulting the New English Dictionary, it is of some 
interest to observe that “restore ’’ occurs both in the first 
two definitions of ‘“‘repair’’: “1. to restore (a composite 
thing, structure) by renewal or replacement of decayed or 
damaged parts, or by refixing what has given way” (this 
goes a little further than Lurcott v. Wakely and Wheeler, 
but falls short of Bishop v. Consolidated London Properties, 
Lid.), and ‘‘ 2. to renew, renovate (some thing or part); to 
restore to a fresh or sound condition by making up in some way 
for previous loss, waste, decay, or exhaustion " ; and in the 
second definition of ‘‘ reinstate ’’’: ‘‘ to restore to its proper 
or original state.” There is nothing in all this to suggest 
that an obligation to repair can be discharged by producing 
something different but just as good or better ; but it does not 
follow, of course, that the law will give the obligee a remedy in 
every case in which that happens. 

The decision in Cunliffe v. Goodman, then, appears to be 
consistent with recent authorities in which the Landlord and 
Tenant Act, 1927, was not invoked and, if the ‘‘ mischief 
to be remedied ”’ test is to be applied by reason of ambiguity, 
correctly if liberally to interpret s. 18 (1) of that statute. A terse 
description of that mischief is to be found in the judgment 
of Lord Greene, M.R., in Salisbury (Marquess) v. Gilmore, 
supra : ‘‘ Before it was enacted, a lessor could recover damages 
from his tenant for breach of a covenant to deliver up in repair 
notwithstanding that the buildings were going to be pulled 
down or structurally altered in such a way as to make it 
useless to perform the covenant. The enforcement of the 
covenant in such circumstances was regarded as an unjust 
enrichment of the lessor .. .’’ But whether the application 
of that test is indeed called for may be considered a matter 
of doubt. 

R. B. 


PRACTICAL CONVEYANCING—V 


DISCLOSURE OF PLANNING RESTRICTIONS 


THE case of Mitchell v. Beacon Estates (Finsbury Park), Ltd., 
reported in the Estates Gaze!te, 19th November, 1949, p. 447, 
was considered in these notes recently (ante, p. 30). It was 
there suggested that this case provides some authority for the 
statement that a vendor does not impliedly warrant that the 
apparent existing use of land is the permitted use. The issue 


of the Estates Gazette for 3rd December, 1949, at p. 499, 
contains a report of the case of Sidney v. Buddery, decided 
by Harman, J., on 24th November, 1949, which seems to 
indicate a contrary view, although it is difficult to see how far 
this decision could be applied beyond its particular facts. 





Once more it is unfortunate that other reports are not 
available. The reports in the Estates Gazette are not primarily 
written for lawyers and so do not always indicate clearly the 
precise issues, although they seem to state satisfactorily the 
essential facts. 


In Sidney v. Buddery, the plaintiff claimed rescission of an 
agreement to purchase from the defendant a bungalow and 
return of the purchase price. Her case was that in October, 
1947, she entered into an agreement, partly oral and partly 
written, to purchase the bungalow and paid the price. At 
that time she believed that she was acquiring a permanent 
residence but in fact the bungalow had been erected under a 
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temporary planning permission valid for two years only, 
and by virtue of which the bungalow might have to be removed 
after 31st December, 1949. It seems to have been decided as 
a fact that the vendor represented the property as freehold 
and that it would last the vendor her lifetime. The bungalow 
had been moved to its present plot after it had been threatened 
by the sea and the defendant alleged that his statement 
that it would last a lifetime meant only that it was sub- 
stantial and would not have to be moved owing to sea 
encroachment. At the time of the contract the defendant 
had no title to the land, although he had paid a 10 per cent. 
deposit on it. 

The following quotation is taken from the Estates Gazette 
report : ‘‘ Dealing with the allegations of misrepresentation, 
the judge said it was the duty of a vendor to disclose every- 
thing which was material. The whole tenor of what he 
said was to give Mrs. Sidney the sense of security she desired 
and without which she would be unwilling to purchase. Mr. 
3uddery did not tell Mrs. Sidney that there was no security 
at all beyond 1949. He must have known that whether it 
was the sea or the rural district council which caused her to 
move made no difference to her. These were matters which 
it was Mr. Buddery’s duty to disclose to Mrs. Sidney. His 
failure to do so was deliberate because Mr. Buddery suspected 
that if Mrs. Sidney had known the truth she would not have 
paid the money. Mr. Buddery was without title to the money 
and obtained it by means which the law regarded as 
fraudulent. That was enough to conclude the action. On 
the plaintiff's contention that Mr. Buddery’s title was so 
defective that the plaintiff must succeed, his lordship con- 
curred. ‘In my judgment,’ he said, ‘where you find a 
piece of land with a house built upon it, you are entitled to 
assume that it was put up with proper leave. Not to tell a 
purchaser that a house is liable to be pulled down two years 
hence is to fail to disclose something which is material for 
the purchaser to know.’ 

This quotation is given in full because the conclusion to be 
drawn from it is not altogether clear. The reference to the 
tenor of the vendor’s statement to the purchaser, followed 
by reference to the failure to state that there was no security 
beyond 1949, suggest that the return of the purchase price 
could have been ordered solely on the ground of misrepre- 
sentation. (It should be noted that the transaction had 
never been completed.) More interesting, however, is the 
fact that the learned judge appears to have expressed the 
view that a vendor is under a duty to disclose that a planning 
permission is temporary only. So far as the report goes, 
Harman, J., does not seem to have discussed the matter in 
the light of the settled rules as to the duty of disclosure in 
transactions of sale of land. Did he regard the matter as one 
of title or as being analogous to a latent defect in the physical 
quality of the land? According to the report, counsel for 
the plaintiff said an issue of law was “‘ whether the restricted 
town planning permission constituted a vital defect in 
Mr. Buddery’s title.’’ On the other hand the learned judge’s 
remarks about the duty to disclose material matters are 
similar to the usual statements of the rules as to disclosure 
of latent defects as to quality. 
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Many eminent writers argue that existing use has become 
a matter of title but they do not seem ever to allege that the 
existence of buildings or the alteration of buildings is also a 
matter of title. Nevertheless, development under the Town 
and Country Planning Act, 1947, may be either by change of 
use or by carrying out of building or other operations. The 
present writer cannot see any reason why, if existing use is a 
matter of title, the existence of buildings and their definition 
closely enough to identify any operation requiring planning 
permission, is not also a matter of title. It may be possible 
to abstract planning permissions governing change of use and 
to define use in contracts and conveyances, but it does not 
seem possible so to describe buildings as to show when planning 
permission for a small alteration is needed. 

The question then arises whether non-disclosure of the 
fact that a planning permission for, say, a tool-shed, was 
temporary only, would render a contract for the sale of a 
house voidable. It seems most unlikely that a court would 
so hold; if it did many contracts would become voidable 
because small buildings are often subject to temporary planning 
permissions and subject also to the requirement that they 
should be removed within a fixed period because they are 
constructed of short-lived materials (Public Health Act, 
1936, s. 53). If such matters are matters of title and have 
to be disclosed as such then the obligation exists even if their 
removal would not adversely affect the use which the purchaser 
proposes to make of the property. For instance, rescission 
is possible if a restrictive covenant is not disclosed even if the 
purchaser has no intention of using the property for a purpose 
which would break the covenant (Phillips v. Caldcleugh 
(1868), L.R. 4 Q.B. 159). 

It is interesting to note that decided cases do not show 
any clear line between defects of quality interfering with 
enjoyment of the land and defects of title. For instance, 
in Re Puckett and Smith’s Contract |1902) 2 Ch. 258, the defect 
was a culvert running across the land, which made it unsuit- 
able for the purpose for which the purchaser, to the knowledge 
of the vendors, intended to use it. Collins, M.R., considered 
that this meant that a good title to the land in accordance 
with the contract had not been shown, but Stirling, L.J., 
expressed the opinion that the question was not really one 
of title. Perhaps, then, planning matters such as the existence 
of a temporary permission, or the fact that permission has 
not been obtained for erection of an additional building 
(e.g., a garage to a house), need not be decided by reference 
to the rules as to title and quality respectively. Without 
treating every small planning permission as a matter of 
title to be set out in the abstract, and to be defined by a 
contract or conveyance, it may still be possible to do justice 
as between vendor and purchaser by requiring disclosure on 
the lines of latent defects in quality materially affecting the 
enjoyment of the purchaser promised by the contract or 
known to the vendor to be intended (cf. Shepherd v. Croft 
[1911] 1 Ch. 521). It may well be, then, that the decision 
of Harman, J., is a step in this direction, and it seems likely 
that the courts will decide each case on its merits without, 
possibly, any attempt to fit the case into the framework 
of the rules as to non-disclosure, misdescription and title. 


j.G.S. 


HERE AND THERE 


SOLICITORS’ ROBES 
Mr. C. J. Wess, of Shepherd’s Bush, solicitor, has been 
worried about the relative informality of the professional 
habiliments of his brethren, and at the recent meeting of The 
Law Society had a number of extremely attractive proposals 
to offer on the subject. The disciplinary committee he 
would put into full-bottomed wigs, solicitors appearing as 
advocates in county courts would wear the standard forensic 
wig. Even those mutely in attendance on learned counsel 


in the High Court would be distinguished from lay clients 
and mere spectators or hangers-on by gowns and_ bands. 


Fine feathers do make fine birds, and the same has been 
found (rather improbably) to apply to a judicious confection 
of horsehair—which improves the exterior appearance of 
the head without, as a rule, impairing its contents. One 
can never predicate on purely rationalistic grounds what will 
and what will not be a morale raiser ; ritual is above reason. 
Has it not been pointed out before now how strange, as a 
token of respect, it is to remove a portion of one’s clothing 
and wave it in the air? Yet that is what a man does every 
time he raises his hat toa lady. Asa matter of fact there is no 
doubt at all that the wig has raised the prestige of the Bench 
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and Bar of England and that, be it noted, in the impartial 
eyes of visiting foreigners as well as for the native public. 
I understand that immediately after the establishment of the 
Irish Free State (as it then was) thirty years or so ago, official 
anxiety to mark the turning of a fresh page moved the judges 
to discard their wigs. The Bar, however, did not and were 
soon found to be treated by the public with so much more of 
an exalted respect than the judges that the things came 
back into universal wear. 


NO MERE COPY 
Ir is therefore with some pain that I learnthat Mr. Webb’s 
proposal was defeated so much more readily than its psycho- 
logical implications seem to merit. As a firm believer (like 
that very efficient body, the Red Army) in ceremonial adorn- 
ment and the outward sign of inward grace, I feel that he is 
on the right road. Only in this would I part company with 
him, that he does not go far enough or imaginatively enough 
into the matter. He is like a man who for love of thatching 
or half-timbering would thatch all cottages or half-timber all 
houses, no matter what their function or locality. So covering 
the whole legal profession with one universal wig he would 
make the sturdy individualistic solicitor but a pale shadow 
or imitation of a judge or a barrister ; one regiment does not 
wear the facings of another. In the sacred name of equality 
there’s far too much of a fashion for practices that would 
logically lead to pouring the port into the sherry, the coffee 
into the tea and the beer into the cider. No, if solicitors are 
to take their robing more seriously (and I hope with all 
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my heart they will) let them evolve something distinctively 
their own—as did the county court judges in similar circum- 
stances. The eminent robe makers a stone’s throw from The 
Law Society should not be at a loss to fit their functions with 
some suitable symbolism. The fur-trimmed gowns of some 
foreign Bars, the toque that is the head covering in French 
courts, only touch the fringe of the variety of design in 
which an uninhibited imagination could riot. 


SET FANCY FREE 
SINCE solicitors’ practices are far more localised than those of 
the Bar, perhaps their robes could symbolise their territorial 
loyalties. Mr. Webb comes from Shepherd’s Bush. Why 
not for him a design of pastoral sheepskins ? (It would link 
up naturally with the notion of the Woolsack.) Why not 
parti-coloured robes for artistic Chelsea, a light gown of 
spring green for Mayfair, a hint of heraldic pomp for Earl's 
Court or something hooded and monastic for Westminster ? 
Following the same line of thought, even if the wider variations 
adumbrated be not adopted, I venture to suggest that in 
whatever design be finally hit on there should not be wanting 
a motif of inkhorns and parchment rolls. It would certainly 
bring colour to the usually drab and depressing background 
of county court practice, so much colour that very soon 
for every one tourist who went to gape at the wigs in the High 
Court, ten would be exploring the kaleidoscopic county courts, 
and that would earn dollars—and as that’s what the 1951 
Festival of Britain is about, let’s get on with it quickly. 
RICHARD ROE. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of THE SOLICITORS’ JOURNAL] 


Marriage Law Reform Society 

Sir,—As Chairman of the above-named Society I write 
to ask the help of your columns for information which is 
otherwise unobtainable. ; 

We should be very grateful if any of your readers would 
let us know the number of decrees absolute of divorce 
obtained by them or their respective firms during the year 
ended 31st December, 1949, and also the number of deeds 
of separation, agreement for separation or deeds of covenant 
in connection with separations executed by their clients 
during the same period. 

If we receive a sufficient number of replies, this will 
enable us to calculate the approximate number of legal 
separations privately entered into in England as a whole. 
There is no other way of getting this information and no 
official statistics give it. 

All information supplied will be treated in_ strictest 
confidence, and neither the names of the persons replying 
nor the specific information supplied will be disclosed to 
anyone. The only use we propose to make of the information 
is calculation of a statistical nature. 
Rooms 11/12, 

20 Buckingham Street, 

Strand, London, W.C.2. 


R. S. W. PoLLarp, 
Chairman. 


Allowances for Printing 


Sir,—I read with interest the letter from your correspondent 
on p. 67 of THE SOLiciToRS’ JOURNAL under the above 
heading. 


No one deplores the system of remuneration which 
necessitates the employment of trifling expedients in order 
to increase the income more than the older members of the 
profession, or those who have been connected with it all their 
working lives ; but, whilst the system remains, resort must, 
of necessity, be had to such expedients. 

Your correspondent may or may not appreciate the 
fact that the scale of remuneration for some types of pro- 
fessional work is so low, and the overheads are so high, 
particularly in London, that every legitimate item of costs, 
however trifling, must be harboured and brought into account 
if the office expenses alone are to be covered. One has only 
to remember that the scale of remuneration for High Court 
work has only been increased by 50 per cent. over the scale 
laid down in the last century, whilst the rents in London have 
in many cases more than doubled and the salaries quadrupled, 
and in some cases quintupled since that time, to appreciate 
the force of these observations. 2 

As to counting the words in the documents copied, anyone 
with long experience in the taxation of costs will readily 
agree that this painful necessity meets with no encouragement 
in the profession, but since the scale remuneration calls 
for payment by reference to so many words then the courts 
have no alternative but to enforce it, and the profession 
must submit. 

The situation calls rather for commiseration than 
condemnation, so far as the profession is concerned. 

““ PRACTITIONER.” 
London, N. 





Owners of war-damaged property subject to a ‘value 
payment’ from the War Damage Commission may have a 
further claim under s. 59 of the Town and Country Planning 
Act, 1947 (see 93 Sot. J. 815). The Central Land Board have 
now issued a leaflet-—-S.1.A. (War Damage)—available at their 
Regional Offices, explaining who is affected. Claims have to be 
lodged before Ist February, 1951. 

Mr. W. E. Blakeney, a member of the firm of Plymouth 
solicitors, Messrs. Shelley and Johns, was, on 31st January, 


installed as president of Plymouth Chamber of Commerce. 
Mr. Blakeney’s election was moved by another Plymouth solicitor, 
Mr. Humphrey Woollcombe, of Messrs. Woollcombe and Yonge. 
Mr. George Deryck Armitage, solicitor, of Rhos on Sea, was 
married, on 18th January, to Miss Barbara May Wood, of Colwyn 
Bay. 
Mr. F. W. F. Lathom, solicitor, has resigned from the office of 
clerk to the Luton justices, which he had held for over forty 
years. 





94 THE 


SOLICITORS’ 





JOURNAL February 11, 1950 


REVIEWS 


The Complete Law of Town and Country Planning. 
By H. A. Hitt, M.A., of Gray’s Inn, Barrister-at-Law. 
Fourth Edition, 1949. London: Butterworth & Co. 
(Publishers), Ltd. ; Shaw & Sons, Ltd. 85s. net. 


This is the first edition of this well-established work to 
appear since the 1947 Act. It certainly lives up to its title. 
One particular feature of its completeness which, so far as the 
reviewer is aware, is not to be found in any other book on the 
subject is a reprint of the earlier planning legislation, including 
some of the subordinate legislation. Despite the repeal of 
this legislation by the new Act it is still important for the 
purpose of checking the planning history of property and for 
comparison. 

Supplements are to be issued from time to time so that 
it is to be hoped that the work may continue complete. 

The annotations to the current Acts and subordinate 
legislation relating to town and country planning and 
compulsory purchase are useful and practical, as might be 
expected from Mr. Hill’s long experience. The notes to the 
1947 Act incorporate a number of illuminating extracts from 
parliamentary debates on the Bill. 

Mr. Hill might justifiably argue that the conveyancing 
aspect of planning law is best dealt with in conveyancing 
books, but so many solicitors who will read his book, and 
probably many estate agents too, have to approach planning 
from the prospective purchaser's, lessee’s or mortgagee’s 
point of view that a short chapter drawing together all the 
points to be watched for in this connection would be welcome 
in any new edition to make it yet more complete. At present 
these are left to be gathered in part from the notes to different 
sections, e.g., the note on “‘ certificate ’’ in s. 71 and the notes 
to s. 75, though this section will probably be spent by the 
time the next edition arrives. 

In addition to legislation there is a copious selection of 
official circulars and memoranda, including the Central Land 
Board’s Practice Notes (First Series) and the first four 
Bulletins of Selected Appeal Decisions issued by the Ministry. 

If the reviewer had to choose what one book he would take 
to a planning inquiry to make sure he had everything on the 
subject to which he would be likely to have to refer it would 
be this one. 


Rent Control. By Denis Lioyp, M.A., LL.B., of the 
Inner Temple, Barrister-at-Law, Reader in English Law 
at the University of London, and JoHN MONTGOMERIE, 
B.A., of Lincoln’s Inn, Barrister-at-Law. 1949. London : 
Butte rworth & Co. (Publishers), Ltd. 25s. net. 

This is a new publication, and one’s first reaction is, 
naturally, what has this book got that the other well-established 
works on the subject have not got? The answer is, in the 
main, a good deal of useful advice contained in a chapter 
entitled “ Conveyancing Points,’’ which concludes the text. 
The earlier chapters deal, in a tidy and presentable fashion, 


with the scope of the Acts: a discussion of the meaning of 
“Jet together with land or premises consisting of more than 
two acres of agricultural land,”’ on p. 23, is particularly useful 
in cases affected by the provision concerned ; with rent control 
and premiums, the new law being illustrated by hypothetical 
examples : we would like to have seen some attention given 
to the question whether landlords can now demand and accept 
premiums provided rent does not exceed two-thirds of rateable 
value ; with teoovery of = ssion agen re the pumrenint, 


. . on the poate of arrears of rent owed by a previous 
tenant,” on p. 119, strikes one as over-cautious); with 
assignment, sub-letting and devolution on death, the special 
treatment of the last-mentioned topic being exhaustive and 
very welcome in view of recent authority; with furnished 
premises, and with court proceedings. 

The chapter headed ‘ Conveyancing Points ’’ contains a 
considerable amount of useful information and sound advice. 
A section dealing with the drafting of tenancy agreements 
deals separately with five varieties which are likely to be 
affected by rent control law. In the case of service tenancies, 
the authors have, of course, shown themselves to be well alive 
to the difference between a tenancy and a licence ; but mention 
might have been made of Glenwood Lumber Co. v. Phillips 
(1904) A.C. 405 (P.C.) in addition to the authorities cited, and 
the words “if there is a written agreement which makes the 
intentions of the parties clear, it will normally decide the 
question ’’ are misleading unless not only the context but the 
footnote are carefully studied. “ It is not a question of words, 
but of substance,’ as Lord Davey succinctly put it in the 
case just referred to, and the effect of the authorities is to 
suggest that in most cases an employer would do better to 
rely on some informal correspondence than on such a document 
as the otherwise admirably drafted precedent given in App. A. 
The sections concerning such matters as purchase of controlled 
property, wills and settlements, etc., will undoubtedly be 
of great value to conveyancers, and the three appendices 
Forms and Precedents, Statutes, and Rules and Regulations- 
cover everything that should be covered. 


Shaw’s Company Guide and Diary for 1950. By Gorpon 
E. Morris. 1949. London: Shaw & Sons, Ltd. 8s. 6d. net. 
The Companies’ Diary and Agenda Book, 1950. Sixty- 
seventh Edition. By J. Gorpon HassELt, F.C.1.S. 1949. 

London: Jordan & Sons, Ltd. 8s. 6d. net. 

Both these foolseap desk diaries contain a great deal of 
useful reference material for the company secretary and others 
concerned with company matters. The former is rather 
more comprehensive and is likely to be more useful than the 
latter, which, however, seems to be printed on better paper. 
The general public, according to a Gallup Poll taken among 
the reviewer's family, prefer the former mainly because it 
has at the end a stiff sheet of blotting paper fixed so as to be 
useful as a page marker. 


BOOKS RECEIVED 


Appointments in His Majesty’s Colonial Service. 1950. pp. 111. 
London: H.M. Stationery Office. 1s. net. 

Comparative Law. By H. C. GutreripGe, K.C., LL.D., Bencher 
of the Middle Temple. Second Edition. 1949. pp. xvi and 
(with Index) 214. Cambridge: Cambridge University Press. 
15s, net. 

Administrative Tribunals at Work: A Symposium. Edited by 
ROBERT S. W. PoLLarp. With a Foreword by WILLIAM A. 
Rosson. 1950. pp. xx and (with Index) 154. London: 
Stevens & Sons, Ltd. 17s. 6d. net. 

Mozley and Whiteley’s Law Dictionary. Sixth Edition. By 
P. AsTERLEY JONES, LL.B., M.P., Solicitor, Tutor at The Law 
Society’s School of Law, and |. C, FisHer, B.A. (Cantab), of 
the Inner Temple, Barrister-at-Law. 1950.) pp. ix and 3706, 
London : 


Butterworth & Co, (Publishers), Ltd. 17s. 6d. net. 


The Licensing Acts. By the late JAMEs Patrxson, M.A., Barrister- 
at-Law. Fifty-eighth Edition by F. Morton Situ, B.A., 
Solicitor, Clerk to the Justices for the City and County of 
Newcastle-upon-Tyne, 1950. pp. cxxviii, 1684 and (Index) 
196. London: Butterworth & Co. (Publishers), Ltd.; Shaw 
and Sons, Ltd. 45s. net. 

The Register of Registrars. Second Edition. I:ditor: M.E. Day. 
Assistant Editor: H. Tarry. 1950. pp. 666. London: 
Day’s Publications & Services, Ltd. 35s. net. 

The Conveyancer’s Year Book, 1948: Vol. 9. By James A. 
G1sson, of Lincoln’s Inn, Barrister-at-Law. Assisted by W. R. E. 
BORREGAARD, J. STUART DanikEL, C. N. Beattirz, J. P. 
Wipcery and H. J. Brown, Barristers-at-Law. 1949, pp. lvi 
and (with Index) 387. London: The Solicitors’ Law Stationers 
Society, Ltd. 50s. net. 
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NOTES OF CASES 


HOUSE OF LORDS 
PRIVATE COMPANY: TRANSFER OF SHARES 


Moodie v. W. & J. Shepherd (Bookbinders), Ltd. and 
Another 
Lord Porter, Lord Normand, Lord Morton of Henryton, 
Lord MacDermott and Lord Reid 
Ist December, 1949 

Appeal from the Court of Session (Second Division). 

A testator held 1,500 of the 2,000 shares in a private 
company and 500 shares by his two sons, the three men being 
the directors. The testator died in 1945 leaving a trust disposi- 
tion whereby his executors were directed to divide the 2,000 
shares among his two sons and two daughters equally. One 
brother objected to his sisters’ holding shares in the company, 
and would not assent to the trustees’ application to have 
1,200 of the shares registered in their names. The trustees 
therefore petitioned the court under s. 100 of the Companies 
Act, 1929, to rectify the register of members of the company 
by placing their names in it in accordance with their applica- 
tion. The objecting brother alone lodged an answer in 
opposition. The articles of association of the company gave 
directors the right to decline the registration, and a prior 
right to purchase shares which it was proposed to transfer. 
The Court of Session dismissed the petition, and the trustees 
appealed. The House took time for consideration. 

LoRD PorTER (the other noble lords concurring in allowing 
the appeal) said that it was argued for the trustees that there 
had been no declining of the registration by the defendants 
because one was for and one against it. In his (his lordship’s) 
opinion, the article in question did not include transmission 
of shares to the representatives of a deceased member of the 
company, and the word “ transfer ’’ did not include such a 
transmission. Appeal allowed. 

APPEARANCES: Walker, K.C., and Leslie, K.C. (Scottish 
Bar) (Beveridge & Co., for Keir, Moodie & Co., S.S.C., 
Edinburgh) ; Hill Watson, K.C., and Daiches (Scottish Bar) 
(Morrish, Strode & Searle, for R. J. Kennaway, S.S.C.). 

{Reported by R. C, Catsurn, Esq., Barrister-at-Law.] 


SETTLEMENT: ALTERATION 
Malcolm v. Maxwell 


Lord Porter, Lord Normand, Lord Morton of Henryton, 
Lord MacDermott and Lord Reid 
Ist December, 1949 

Appeal from the Court of Session (Second Division) 
(Malcolm’s Trustees v. Malcolm |1948) S.C. 616). 

A settlor transferred a fund to trustees, reserving a life 
interest in it to himself and thereafter to his eldest son. 
After the death of himself and his eldest son, the settlor 
further directed, the trust fund was to be held for that son’s 
nearest heir male who should survive his father and the settlor 
and attain twenty-one years. The settlor reserved power, 
in the event of his son’s having male issue during his (the 
settlor’s) life, to alter the settlement by limiting to a life 
estate the rights of that issue. The same power of alteration 
was conferred on the settlor’s eldest son. After the execution 
of the settlement the son had three sons. The settlor there- 
upon exercised the power of alteration in the settlement and 
limited the eldest grandson's interest to a life estate, thereafter 
doing the same in respect of the other two grandsons. The 
question arose after the death of the settlor and his son 
whether the eldest grandson’s life interest had arisen under 
the settlement made before his birth or under the deed of 
alteration made after it, because if the former were the case 
the effect of s. 17 of the Entail Amendment (Scotland) Act, 
1868, re-enacted by s. 9 of the Trusts (Scotland) Act, 1923, 
was that the eldest grandson took the settled fund absolutely 
because he was of full age and born after the date of the 
settlement (cf. the rule against perpetuities). That would 
not be the position if the son’s life estate had arisen (during 


his lifetime) under the deed of alteration. The Court. of 
Session decided for the former alternative. The children 
and brothers of the eldest grandson appealed. The House 
took time for consideration. 

LORD PorRTER (the other noble lords concurring in dismissal 
of the appeal) said that there was no common-law rule against 
perpetuities in moveables in Scotland ; but the subject was 
governed by s. 9 of the Trusts (Scotland) Act, 1921, as a 
result of which, if the settlor had attempted to restrict the 
settlement in favour of his unborn grand-children to a life- 
rent, that restriction would have been void and the person 
whose interests the settlor had attempted to limit would have 
taken a fee as soon as he became entitled to the fund and 
reached the age of twenty-one, because he would not have 
been a person in life at the date of the deed constituting or 
reserving the liferent. But the appellants contended that 
here it was not the original settlement which constituted 
the liferent, but the deed of alteration, and when that was 
executed the eldest grandson was alive. The question was 
which deed was to be considered as that constituting the 
liferent. In Muir (or Williams) v. Muir |1943) S.C. (H.L.) 47, a 
similar question arose on facts identical, except that the power 
of alteration was not reserved to the settlor as well as to his 
son but was given to the son only. It was urged that that 
fact differentiated that case from the present; but the 
reasoning on which that decision rested was fatal to such 
a contention, since the views then expressed made the original 
deed that which constituted the liferent. The present case 
was governed by that decision. Appeal dismissed. 

APPEARANCES: Hill Watson, K.C., and Crawford, K.C. 
(Scottish Bar) (Bircham & Co., for Tods, Murray & Jamieson, 
W.S., Edinburgh) ; Guest, K.C. (also K.C. of the Scottish 
Bar), 7. W. Fraser (Scottish Bar) (Clifford-Turner & Co., 
tor MacAndrew, Wright & Murray, W.S., Edinburgh). 


Reported by R. C. Catsurn, Esq., Barrister-at-Law 


PRACTICE NOTE 
Barkway v. South Wales Transport Co., Ltd. 
16th November, 1949 

The House of Lords decided two points of practice on 
the hearing of the appeal from a decision of the Court of 
Appeal ({1949] 1 K.B. 54; 92 Sox. J. 528). 

The plaintiff's husband was killed when riding as a 
passenger in the defendant’s omnibus which overturned after 
a tyre-burst. In 1943 one of the injured passengers brought 
an action against the defendants in which a tyre tester gave 
evidence on their behalf. Lewis, J., dismissed the action. 
The tyre tester died before the trial of the present action. 
Parts of the transcript of his examination and_ cross- 
examination were referred to by the plaintiff's counsel but 
neither side applied for it to be admitted in evidence. 
Sellers, J., found the defendants negligent and awarded 
the plaintiff damages. The Court of Appeal reversed that 
decision, but held the transcript not admissible in evidence. 
It was argued for the plaintiff on the present appeal that 
the obligation of tyre maintenance imposed by reg. 71 of 
the Motor Vehicles (Construction and Use) Regulations, 
1947, was absolute and could be enforced by civil proceedings. 
That point was not referred to in the plaintiff's printed case. 

The House held (1) that the tyre tester’s evidence must 
be rejected, first because it had not been established that the 
judge was influenced by any references made to it in the 
course of the trial, and secondly because no application 
was made to him to treat the transcript as evidence. (2) That 
the point that the obligation of tyre maintenance was 
absolute might be argued. There was no definite ruling of 
the House that that should not be done, because the point 
was not im the printed case. It had been pleaded and kept 
open in the Court of Appeal. The fact that it was not in 
the case was not, in the circumstances, such as to compel its 
rejection, 


{Reported by R. C. Catsurn, Esq., Barrister-at-Law.) 
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SHIPPING: COLLISION: SHIP LEAVING MAIN 
CHANNEL 
“ The Older ” 
bucknill, Somervell and Denning, L.J J. 
7th December, 1949 

Appeal from Willmer, J. 

The plaintiffs’ steamship was entering the port of Buenos 
Aires up the main channel. As she approached the point 
where the channel forked, forming a northern and a southern 
channel, the defendants’ ship, leaving the port, was approaching 
the fork by the northern channel. Intending to take the 
south channel, the plaintiffs’ ship ported across the bows of 
the defendants’ ship as it was leaving the northern channel, 
and a collision occurred in which both vessels were damaged. 
The plaintiffs claimed and the defendants counter-claimed 
damages. By a local rule vessels navigating in a channel 
and wishing to leave it must do so in such a way as not to 
force other ships in the channel to manceuvre to avoid 
collision. Willmer, J., held the plaintiffs’ ship entirely to 
blame. They appealed. 

BUCKNILL, L.J., said that even if the plaintiffs’ ship, as 
was alleged, was not keeping a good look-out, that was not 
enough to establish liability to the defendants ; it must also 
be shown that the bad look-out contributed to the collision 
and the damage. In view of the local regulation the plaintiffs’ 
ship ought not to have crossed ahead of the defendants’ ship 
in such a way as to embarrass her. The duty on the plaintiffs’ 
ship in such a case as the present had been laid down clearly 
by Lord Wright in The Heranger {1939) A.C. 94, at p. 101. 
He (Bucknill, L.J.) agreed with Willmer, J., that, even if the 
defendants’ ship had kept a good look-out and heard the 
signals from the plaintiffs’ ship, she would not and ought not 
to have done anything different from what she did do: she 
was entitled to think that the on-coming ship would do what 
was right and proper. If it was improper, as was obviously 
so in this case, for the plaintiffs’ ship to port across the bows 
of the defendants’ ship, the officer in charge of the latter 
(even assuming that he heard the two short blasts from the 
plaintiffs’ ship) was entitled to assume that that ship would 
not do anything so stupid as she did, and that she was really 
intending to go to port only after she had passed the 
defendants’ ship. The latter vessel had no duty to do 
anything more than she did, and was entitled to rely on the 
other not to do anything negligent. 

SOMERVELL and DENNING, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: Hayward, K.C., and Porges (William A. 
Crump & Son); Carpmael, K.C., and Hewson (Thomas 
Cooper & Co.). 


{Reported by R. C. Catsurn, Lsq., Barrister-at-Law. | 


GAMING CLAIM ON ACCOUNT STATED 
Law v. Dearnley 
Tucker, Singleton and Jenkins, L.J J. 
16th December, 1949 

Appeal from Slade, J., in Chambers. 
_ In the summer of 1948, the plaintiff, a butcher, as agent 
for the defendant, a local farmer, made bets with a bookmaker, 
losses being incurred. Sums of money were alleged to be 
due to the plaintiff from the defendant on accounts stated, 
and he claimed the sums in two consolidated actions. The 
defendant pleaded, inter alia, that the debts were in respect 
of contracts by way of gaming or wagering and were rendered 
null and void by the Gaming Act, 1845. He took out a 
summons asking that the statements of claim should be 
struck out on the ground that they disclosed no reasonable 
cause of action and were frivolous and vexatious. The 


registrar of the Bolton District Registry made an order 
which Slade, J., affirmed, striking out the statements of claim. 
The plaintiff now appealed. 
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Tucker, L.J., said that Slade, J., had thus stated the point 
raised by the appeal: Will an action lie to recover amounts 
agreed by the defendant on an account stated when admittedly 
each item in the account is in respect of a debt rendered null 
and void by s. 18 of the Gaming Act, 1845? The jurisdiction 
by which the court could dismiss a claim in limine should 
be sparingly exercised and should not be extended. In Alherg 
v. Chandler (1948), 64 T.L.R. 394, Streatfeild, J., held that an 
action brought by a bookmaker was not maintainable on an 
account stated in respect of betting transactions which were 
void under s. 18 of the Act ot 1845 and members of the Court 
of Appeal had approved the decision in cases to which the 
Act of 1845 applied. He (the Lord Justice) thought that the 
point now before them had been clear for a number of years 
and had been made clearer by the decision of Streatfeild, J. 
Although it had been necessary to examine a number of cases, 
it was quite clear that, until the recent efforts which had been 
made to get round the Gaming Acts by actions like the 
present, it had always been recognised that such an obvious 
dodge was doomed to failure. That being so, and the law 
having been definitely settled by the decision of Streatfeild, J., 
which was clearly right, it was the duty of the court to say 
that actions which were in respect of,betting transactions only, 
although brought as actions on accounts stated, were not 
maintainable. The appeal therefore failed. 

SINGLETON and JENKINS, L.JJ., gave concurring judgments. 
Appeal dismissed. 

APPEARANCES: Van Oss (Gibson & Weldon for Cecil 
Crust & Co., Spalding); Swanwick (Lee, Bolton & Lee for 
Roythorne & Hammond, Spalding). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.)} 


RESTRICTION: INCONSISTENT CLAIMS 
Baxter v. Eckersley 
Bucknill, Somervell and Denning, L.J J. 
20th December, 1949 

Appeal from Bolton County Court. 

The plaintiff landlord let a house within the Rent Restriction 
Acts at a rent of 11s. a week, which was the standard rent. 
On 15th April, 1949, the tenant died intestate. His widow, 
the defendant, remained in possession of the house. Letters 
of administration not having been taken out, the landlord 
gave due notice to quit to the President of the Probate 
Division and claimed possession of the house and _ also 
lls. 6d. a week from 15th April, 1949, to 2nd July, 1949, 
for the use and occupation of the house, alleging that that 
sum was the weekly rent due at the date of the tenant's 
death. The widow claimed to remain in possession as 
tenant under s. 12 (1) (g) of the Rent, etc., Act, 1920. The 
sum claimed for use and occupation was paid into court. 
The landlord gave evidence that there had been increases 
of the rent by twopence a week in April, 1945, 1946 and 1947 ; 
that each year the tenant had replied, “ all right,’ but that 
no written notice of increase had been served as required 
by the Rent Restriction Acts. It was not suggested that 
the increases would not have been justified if the statutory 
notices in writing had been duly served. The county court 
judge made an order for possession and also for the payment 
out of court of the money paid in for the use and occupation. 
The defendant widow appealed. (Cur. adv. vult.) 

SOMERVELL, L.J., in a written judgment, said that if, 
at the date of his death, the tenant was a statutory tenant, 
the widow was protected by s. 12 (1) (g) of the Act of 1920. 
If he was then a contractual tenant, she was not so protected 
(Thynne v. Salmon {1948} 1 K.B. 482; 92 Sor. J. 83; 
Smith v. Mather [1948] 2 K.B. 212; 92 Sor. J. 231). The 
landlord, by alleging in his particulars that 11s. 6d. was the 
rent at the date of the tenant’s death, was necessarily alleging 
that, as between himself and that tenant, the statutory 
conditions entitling him to claim on the basis of increased 
rent had been fulfilled, i.e., that the tenant had become a 
statutory tenant. That claim was satisfied by the widow's 
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payment into court of the amount claimed, which the 
landlord had now taken out. He could not thereupon, 
in support of his other claim that the deceased tenant was 
a contractual tenant at the time of his death, in which case 
he (the landlord) would be entitled to possession, tender 
evidence to show that the statutory conditions for an increase 
of rent had not been fulfilled. In the same proceedings 
a plaintiff could not claim two forms of relief based on 
inconsistent premises (Dexter’s, Ltd. v. Hill Crest Oil Co. 
(Bradford), Ltd. [1926] 1 K.B. 348, and In re Savoy Estate, Ltd. 
[1949] Ch. 622). Further, he (his lordship) agreed with the 
application by Denning, L.J., here, of the principle that a 
man could not take advantage of his own wrongs. 

DENNING, L.J., reading his judgment, said that if the 
landlord’s argument were allowed to prevail, it would put 
a widow at the mercy of any unscrupulous landlord who 
chose to assert that he had never served a statutory notice 
of increase of rent; for, the tenant being dead, his widow 
might have no evidence to the contrary. The landlord 
had overlooked the very old principle that no man could 
take advantage of his own wrong or be heard to say that a 
transaction was invalid if the cause of the invalidity were 
his own act or default. This principle applied with especial 
force here, because the statutory provisions for written 
notice of increase of rent were passed as a weapon of defence 
for tenants, and it would be strange if they could be turned 
into a weapon of offence by landlords. 


BUCKNILL, L.J., concurred. Appeal allowed. 


APPEARANCES: John Gower (J. H. Milner & Son, for 
Leslie M. Lever & Co., Manchester); Morris (Wetherfield, 
Baines & Baines, for J. W. Francis, Bolton). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


LEASE: ROOMS IN HOUSE DELIVERED UP IN 
BAD REPAIR 


Jones v. Herxheimer ; 
Somervell and Jenkins, L.JJ., and Romer, J. 
26th January, 1950 


Appeal from Barnet County Court. 


The plaintiff landlord let five rooms in his house to the 
defendant tenant for residential purposes. At the termination 
of the lease the rooms were found to need redecoration, the 
tenant having failed, in breach of a covenant in the lease to 
do so, to deliver up the demised premises in good repair. 
The landlord executed to the rooms the repairs which he 
considered necessary to put them into a fit state for reletting 
for residential purposes. The county court judge assessed 
the cost of the repairs at £36 and gave judgment for the 
landlord for that sum as damages for the tenant’s breach of 
covenant. The tenant appealed, contending that nominal 
damages should have been awarded on the true construction 
of s. 18 (1) of the Landlord and Tenant Act, 1927: “ damages 
for a breach of a covenant ... to leave . . . premises in 
repair at the termination of a lease . . . shall in no case 
exceed the amount (if any) by which the value of the reversion 
(whether immediate or not) in the premises is diminished 
owing to the breach...” (Cur. adv. vult.) 

JENKINS, L.J., reading the judgment of the court, said 
that there was nothing in the authorities to justify the 
conclusion, as a matter of law, that in no case and in no 
circumstances could the fact that repairs were necessary 
and the cost of those repairs be taken as at least prima facie 
evidence of damage to the value of the reversion and of the 
extent of that damage. In many cases it would be obvious 
that the value of the reversion had, by reason of a tenant’s 
failure to do some necessary repair, been damaged precisely 
to the extent of the proper cost of effecting the repair in 
question. There was no invariable rule that in all such cases 
the procedure of placing values on the reversion repaired and 
the reversion unrepaired, and ascertaining the difference, 
must necessarily be gone through in order to ascertain the 
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diminution in the value of the reversion attributable to the 
want of repair, and no such rule had been laid down in 
Hanson v. Newman [1934] Ch. 298. There was evidence on 
which the county court judge could find that the repairs done 
fell within the tenant’s covenant and were no more than was 
reasonably necessary to make the rooms fit for occupation or 
reletting for residential purposes. Therefore the proper cost 
of effecting the repairs was to be regarded as prima facie 
representing the diminution in the value of the reversion due 
to the tenant’s breach. As it was found that £36 was the 
proper cost and as it was money which the landlord, acting 
as an ordinary, prudent owner, had had to spend on the 
property owing to the breach and would not have had to 
spend but for it, the landlord was rightly awarded that sum as 
damages. Evidence given by the tenant’s surveyor as to 
the capital values of the whole house and of the part let was 
beside the point, since there could be no question, in practice, 
of a sale of the five rooms constituting the reversion separately 
from the rest of the house. The calculation adopted in 
Hanson v. Newman, supra, was the right criterion to apply 
in that case and in most cases, but its introduction, as a 
sine qua non, into all cases, including a small and simple one 
concerned with a letting of some of the rooms in a house, was 
to be deprecated. Neither was the county court judge bound 
to accept the surveyor’s evidence that the want of repair did 
not affect the letting value of the premises if he was satisfied 
on the evidence as a whole that the repairs were reasonably 
necessary to make the rooms fit according to ordinary 
standards for residential occupation. Appeal dismissed. 

APPEARANCES: John Lawrence (E. E. Pugh); Bibby- 
Trevor (Hardman, Phillips & Mann). 


(Reported by R. C. CaLsurn, Esq., Barrister-at-Law.]} 


CHANCERY DIVISION 


AGRICULTURAL HOLDING: COUNTER-NOTICE : 
VALIDITY 


Ward v. Scott 
Danckwerts, J. 26th January, 1950 
Adjourned summons. 


The summons was taken out by the plaintiffs as landlords 
of an agricultural holding on the tenant of which they had 
in January, 1949, served notice to quit. This notice was 
indisputably valid, but in February the tenant served a 
counter-notice, referring therein to s. 31 (]) of the Agriculture 
Act, 1947, which was no longer in force, but had been replaced 
by a similar provision in s. 24 (1) of the Agricultural Holdings 
Act, 1948. The landlords asked for a declaration that the 
counter-notice, having been given under a provision which 
had been repealed, was invalid and ineffective. By s. 98 
and Sched. VIII of the Act of 1948, s. 31 (1) of the Act of 
1947, which is contained in Pt. III of the Act, is repealed. 

DANCKWERTS, J., said that the landlords contended that 
the counter-notice, strictly construed, was invalid. But 
counsel for the tenant relied on two points. First that the 
meaning of the notice was plain, and the court would make 
an inaccurate notice sensible where the recipient could not 
have been misled (Doe v. Smith (1836), 5 Ad. & El. 350; 
Foa on Landlord and Tenant, 7th ed., 602). But the second 
point was sufficient to dispose of the case. Section 100 (9) 
of the Agricultural Holdings Act, 1948, provided in effect 
that any document referring to a former enactment should be 
construed as referring to the corresponding provision of that 
Act. Therefore, the counter-notice given by the tenant 
must be construed as referring to s. 24 (1) of the Act of 1948, 
and not to the repealed section of the previous Act, and it 
was not void but effective. There would be a declaration 
to that effect. 

APPEARANCES: R. S. Lazarus (Wynne-Baxter & Keeble, for 
Banks Newell, Demaine & Crowther, Bradford) ; C. D. Myles 
(Ridsdale & Son, for H. M. Dawson & Co., Bradford), 


(Reported by H. Lancrorp Lewis, Esq., Barrister-at-Law.] 
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WILL: “LAND” INCLUSIVE OF INCORPOREAL 
HEREDITAMENTS 


In re Lory, deceased ; Lambrick v. Public Trustee of 
Kenya Colony 
Danckwerts, J. 27th January, 1950 

Adjourned summons. 

The testator, a farmer, by his will made in 1899 without 
professional assistance devised all the “rest residue and 
remainder ’’ to his nephew JLR, provided he adopted the 
surname of Lory, and after his death he gave two farms to 
the first and second sons of JLR in tail and “ my St. Keverne 
land to the third boy in tail on attaining 21 years.’’ The 
testator possessed in the parish of St. Keverne two freehold 
farms, four tithe rent-charges and part of a perpetual rent- 
charge of {10 a year charged on St. Keverne land. He died 
in 1902. Several questions had previously arisen and orders 
been made on the will. The present summons raised the 
questions (1) whether the tithe rent-charges and rent-charge 
passed under the devise ; (2) whether the devisee was entitled 
to the compensation stock issued for the tithe rent-charges 
under the Tithe Act, 1936. 

DANCKWERTS, J., said that a passage in Jarman on Wills 
(7th ed., at p. 1254) had been relied on, which stated that 
incorporeal hereditaments would not pass under the descrip- 
tion of “‘lands”’ and West v. Lawday (1865), 11 H.L. Cas. 375 
was cited therein. The actual case was later than the 
early edition in which the statement first appeared, and did 
not appear even to contain a dictum in support of it. The 
testator used technical terms sometimes expertly, at others 
quite at haphazard. He saw no reason for cutting down the 
meaning of “my St. Keverne land”’ to the two farms, for 
there was no other disposition of the tithes and rent-charge, 
and it was improbable that the testator wanted them to pass 
to his heir at law. Therefore, those incorporeal hereditaments 
passed to the devisee, the third son of the testator’s nephew. 
As to the tithe rent-charge, s. 37 (2) of the Tithe Act, 1936, 
did not, in his opinion, apply to the case, but was directed to 
preventing possible ademption. By s. 7, stock issued for 
compensation in respect of a tithe rent-charge was to be 
issued to the person specified in that behalf in Pt. I of Sched. III 
as if it had been an investment of money paid for redemption. 
His lordship then referred to Pt. I of Sched. III, of which 
case 5 applied to the case. The stock had been issued to the 
trustees of the will and they must hold it on trust for the 
devisee, PL, who would have been entitled to the tithe 
rent-charge before it was extinguished. 

APPEARANCES: H. A. Rose, O. Swingland, I. G. H. Campbell, 
G. B. Parker, W. A. Bagnall and Lionel Edwards (Hyde, 
Mahon & Pascall, for Randle Thomas & Thomas, Helston). 


[Reported by H. LanGrorp Lewis, Esq., Barrister-at-Law.} 


KING’S BENCH DIVISION 
DIVISIONAL COURT 
RATING: PRIVATE ZOO: PROFITS BASIS 


Surrey County Valuation Committee v. Chessington 
Zoo, Ltd. 
Lord Goddard, C.J., Hilbery and Cassels, JJ. 
21st December, 1949 

Appeal and cross-appeal from Surrey Quarter Sessions. 

Before 14th June, 1948, Chessington Zoo was assessed at 
£800 gross value and {663 rateable value. Early in 1948, 
Surbiton rating authority proposed that those figures should 
be increased to £3,000 and {2,497 respectively. The company 
owning the zoo objected. In March, 1948, Surrey county 
valuation committee made a proposal to amend the valuation 
list in respect of the zoo on the ground that the assessment 
was insufficient, and that additions and alterations had been 
made to the property. They proposed figures of {£8,889 
gross value and £8,000 rateable value. The rating authority 
and the company objected. The local assessment committee 


decided to assess the zoo at £3,170 gross and {2,853 rateable 
The valuation committee’s appeal to quarter sessions 


value. 
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was allowed, the values being assessed at £7,230 and £6,507 
respectively. Quarter sessions assessed the value of the zoo 
by starting with its estimated average annual trading profit 
for the years 1947 to 1952. From that figure they made 
estimated deductions for directors’ emoluments, audit fee, 
sale of produce, and depreciation, and then arrived at the 
figures in question by taking a proportion of that balance. 
The valuation committee now appealed, and the company 
cross-appealed. 

LorD GODDARD, C.J., said that it was contended for the 
company that those figures must be wrong because they were 
arrived at on a profits basis, and that that basis had never 
been applied to a commercial but only to a public utility 
undertaking. True, profits might not be rated as such 
(Mersey Docks and Harbour Board v. Liverpool Overseers 
(1873), L.R. 9 Q.B. 84); but quarter sessions professed to 
have adopted that plan as the only method open to them to 
fix a rent. The company did not contend that it was not open 
to the committee to take profits into account ; but they said 
that it was inadmissible to rely only on profits. Whatever 
formula was adopted in assessing the value the aim must be 
to find a notional rent which a hypothetical tenant of the 
hereditament would be likely to pay to a hypothetical 
landlord if there could be a letting of it. The present case 
must be approached on the hypothesis that a landlord had 
premises to let which were not only appropriate for, but were 
fitted up as, a zoological garden and amusement park. 
Quarter sessions were satisfied that there was no other way 
by which they could arrive at a rent than by looking at the 
trading profits, and he (his lordship) could not see that they 
could be said to have applied a wrong principle. He would 
accordingly dismiss the company’s cross-appeal. 

HILBeryY, J., said that, reluctantly, for the same reasons, 
he had come to the same conclusion. 

CASSELS, J., dissenting, said that the proposals for the 
assessment of the zoo for the purpose of rating showed a 
steep rise which was remarkable. The final figures reached 
by quarter sessions, £7,230 and £6,507, with rates at 15s. 6d. 
in the pound, were startling. Profits were an element to be 
taken into consideration, but if they alone were to be con- 
sidered to the exclusion of other factors the results might be 
oppressive, as it turned out to be in the present case. Until 
it was unlawful to make profits all cases in which the profits 
basis was taken for assessment should be examined with some 
care. If rating authorities proposed to rate on a calculation 
based on trading profits and thus enable rate collectors to get 
their clutching hands into the till they might later also have 
to take losses into consideration. This zoo had been created 
by the genius of one man, as had other industries, which, 
however, were not rated on profits basis. Due allowance 
should be made, in assessing the value of the hereditament, 
for the change of the personality in control and the risks of 
the business in question. Quarter sessions had not given 
proper consideration to such items. He would send the case 
back for further consideration of the meaning of “ profits,” 
and for account to be taken or some of the considerations 
mentioned above. Appeal dismissed. 

APPEARANCES: Geoffrey Lawrence (Crofts & Ingram and 
Wyatt & Co., for Dudley Aukland, Kingston-on-Thames) ; 
Percy Lamb, K.C., and John Widgery (Frere, Cholmeley and 
Nicholsons). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 
DIVISIONAL COURT 
RATING: RADIO RELAY SERVICE: PROFITS 
BASIS 
Amalgamated Relays, Ltd. v. Burnley Rating Authority 
and Others 
Lord Goddard, C.J., Lynskey and Sellers, JJ. 
12th January, 1950 

Case stated by the recorder of Burnley. 

The appellant company carried on the business of receiving 
at a central station programmes broadcast by the B.B.C. 
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and relaying those programmes over a system of wires to 
private subscribers (who installed a loudspeaker in their 
premises for the purpose) at a specified weekly charge. 
The wires were carried to the various subscribers’ premises 
from several sub-stations (separately rated) by means of 
poles or brackets attached to the walls or chimneys of buildings. 
The company had some 10,000 subscribers at 1s. 3d. a week, 
and some 2,500 at ls. a week. The rating authority proposed, 
and the area assessment committee determined, that the 
rateable value of the relaying wires should be increased from 
{924 to £6,000. On the company’s appeal to quarter sessions 
the recorder upheld the assessment. In deciding that the 
wires were properly valued on the profits basis, and not on 
the contractor’s basis, which would have brought the 
valuation to £2,000, he took into account the following 
matters : that in a rural area a similar outlay in wires would 
result in a much smaller return; that a hypothetical tenant 
in deciding what rent he would pay for the wires would 
inquire among other things what profits they were yielding ; 
that such a tenant would be unlikely to prefer the alternative 
course of expending £40,000 (the agreed capital value for the 
contractor’s basis) for the installation of his own wires, which 
capital sum would ‘cost him £2,000 a year for the earning of 
{6,000 a year profit, the price suggested for the profits 
basis, and that such an alternative installation would in 
any event be impractical because only the same programmes 
could be relayed and the local authority would be unlikely 
to license a second system of wires. The company 
appealed. 

Lorp GopparD, C.J., said that as either the profits basis 
or the contractor’s basis could be applied to the case it was a 
question of fact for quarter sessions which of them ought to 
be applied. The recorder had taken into account proper 
considerations. He had made no error in law in deciding 
that the profits which the undertaking earned were the best 
test of the rent which a hypothetical tenant would be 
prepared to pay for the wires and, therefore, of their rateable 
value. : 

LYNSKEY and SELLERS, JJ., agreed. Appeal dismissed. 

APPEARANCES: Harold Williams, K.C., and James Booth 
(Bentleys, Stokes & Lowless, for H. G. W. Cooper, Burnley) ; 
Rowe, K.C., and Glidewell (Sharpe, Pritchard & Co., for the 
Town Clerk, Burnley). 


(Reported by R. C. CatBurn, Esq., Barrister-at-Law-] 
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STATUTORY INSTRUMENTS 


Bacon (Rationing) (Amendment) Order, 1950. (S.I. 1950 
No. 125.) 

Biscuits (Amendment) Order, 1950. (S.I. 1950 No. 129.) 

Carpets (Maximum Prices) Order, 1950. (S.I. 1950 No. 97.) 

Cleveland Water Order, 1950. (S.I. 1950 No. 120.) 

Coal Distribution (Amendment) Order, 1950. (S.I. 1950 
No. 148.) 

Coal Industry Nationalisation (Satisfaction of Compensation) 
(Amendment) Regulations, 1950. (S.I. 1950 No. 149.) 

Coast Protection (Notices) Regulations, 1950. (S.I. 1950 
No. 124.) 

Diseases of Fish Regulations, 1937 (Amendment) Regulations, 
1950. (S.I. 1950 No. 123.) 

Electric Lighting (Restriction) General Licence, 1950. (S.I. 1950 
No. 150.) 

Feeding Stuffs (Licensing) Order, 1950. (S.I. 1950 No. 138.) 

Feeding Stuffs (Licensing) (General Licence) Order, 1950. 
(S.I. 1950 No. 139.) 

Feeding Stuffs (National Pigeon Mixture) (General Licence) 
Order, 1950. (S.I. 1950 No. 137.) 

Fire Services (Pensionable Employment) (Scotland) Regulations, 
1950. (S.I. 1950 No. 158.) 

Flour (Amendment) Order, 1950. (S.I. 1950 No. 126.) 

Further Education Grant Amending Regulations, No. 3, 1950. 
(S.I. 1950 No. 142.) 
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COURT OF CRIMINAL APPEAL 


CRIMINAL PROCEDURE: COMMUNICATIONS 
BETWEEN RECORDER AND JURY 


R. v. Green 


Lord Goddard, C.J., Cassels and Pritchard, JJ. 
5th December, 1949 

Appeal from eonviction. 

The appellant was indicted at Bolton Sessions on a charge 
of receiving stolen goods. While the jury were in retirement 
considering their verdict, they sent to the recorder in his 
private room a written request for a direction on a particular 
point. The recorder sent them a written reply. Neither 
question nor answer was read in open court. The jury 
convicted the appellant. The recorder informed the Court 
of Criminal Appeal that he was unable to remember the 
question which the jury had communicated to him, but that 
it had been on a simple matter, on which he had already 
directed them in summing up. The appellant now contended 
that there had been such an irregularity in procedure that the 
conviction could not stand, relying on R. v. Willmont (1914), 
78 J.P. 352, and Archbold’s Criminal Pleading, 1944 ed., p. 194. 

Lorp GopparpD, C.J., delivering the judgment of the court, 
said that that court, and also the Divisional Court, had said 
more than once that any communication passing between a 
jury and the presiding judge must be read out in court so 
that all the parties concerned might know what question 
the jury were asking and what was the answer given to it. 
It was a well-recognised rule that those matters must take 
place in opencourt. In R. v. Bodmin Justices [1947] K.B. 321, 
after the justices had retired to consider what sentence 
they should pass, they summoned a witness in the case to 
their private room and asked him a question. There, although 
the question put to the witness was in favour of the prisoner, 
the Divisional Court, on a motion for certiorari, quashed the 
conviction. Here the court had no option but to take a 
similar course. There was, however, a second indictment 
against the appellant which had been ordered to remain 
on the file. That would be heard at the next quarter sessions. 
Appeal allowed. 

APPEARANCES: Harold Lever and P. Curtis (J. H. Miiner 
and Son, for Leslie M. Lever & Co., Manchester); W. G. 
Morris (Patersons, Snow & Co., for Edgar Fielding, Bolton). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 


THE WEEK 


Fustian Cutting Wages Council (Great Britain) (Constitution) 

Order, 1950. (S.I. 1950 No. 105.) 

Grass and Forage Crop Drying (Loans) (England and Wales) 

Amendment Scheme, 1950. (S.I. 1950 No. 122.) . 

Isles of Scilly (Representation of the People) Order, 1950. 

(S.I. 1950 No. 115.) 

Land Drainage (Grants to River Boards) Regulations, 1950. 

(S.I. 1950 No. 51.) 

Live Poultry (Regulation of Sales, Exhibitions and Movements) 

Order, 1950. (S.I. 1950 No. 154.) 

Mid and South East Cheshire Water Board Order, 1950. 

(S.I. 1950 No. 114.) 

Milk Distributive Wages Council (England and 
(Constitution) Order, 1950. (S.I. 1950 No. 136.) 
Minor Licence Duties (Transfer to Local Authorities) Order, 

1950. (S.I. 1950 No. 130.) 

Section 15 of the Finance Act, 1949, transfers to county and 
county borough councils the power to levy the duties on hawkers’, 
moneylenders’ and pawrbrokers’ licences and licences to keep 
refreshment houses. This order provides that the transfer shall 
take effect on Ist April, 1950. 
National Health Service 


Wales) 


(Executive Councils) (Scotland) 
Amendment Regulations, 1950. (S.I. 1950 No. 159.) 

National Insurance (Classificatio.) Amendment Provisional 
Regulations, 1950. (S.I. 1950 No. 155.) 

Nurses Act, 1949 (Appointed Day) Order, 1950. (S.I. 1950 
No. 165.) 
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Petroleum-Spirit (Conveyance) Regulations, 1950. (S.I. 1950 
No. 140.) 

Public Health (Aircraft) (Scotland) Regulations, 1950. 
No. 157.) 

Purchase Tax (No. 2) Order, 1950. (S.I. 1950 No. 106.) 

Rationing (Personal Points) (Amendment) Order, 1950. 
1950 No. 127.) 

Retention of Pipe under Highway 
Order, 1950. (S.I. 1950 No. 108.) 
Retention of Railway across Highways (Oxfordshire) (No. 1) 

Order, 1950. (S.I. 1950 No. 103.) 

River Ouse (Yorks) Catchment Board (Alteration of Boundaries 
of the Ouseburn Internal Diainage District) Order, 1949. 
(S.I. 1950 No. 146.) 

River Ouse (Yorks) Catchment Board (Alteration of Boundaries 
of the Ouseburn Internal Drainage District) Order, 1949. 
(S.I. 1950 No. 147.) 

Ships’ Stores Order, 1950. (S.I. 1950 No. 128.) 

Stopping up and Diversion of Highways (Lancashire) (No. 1) 
Order, 1950. (S.I. 1950 No. 141.) 

Stopping up of Highways (Gloucestershire) 
1950. (S.I. 1950 No. 109.) 

Stopping up of Highways (Lancashire) (No. 
(S.I. 1950 No. 102.) 


(S.I. 1950 


(S.I. 


(Warwickshire) (No. 1) 


(No. 1) Order, 


1) Order, 1950. 
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Stopping up of Highways (Lancashire) (No. 2) Order, 1950. 

(S.I. 1950 No. 110.) 
Stopping up of Highways 

(S.I. 1950 No. 111.) 
Stopping up of Highways (Nottinghamshire) (No 

(S.I. 1950 No. 104.) 

Stopping up of Highways (Wiltshire) 

(S.I. 1950 No. 101.) 

Superannuation (G.W.R. Medical Fund Society and Wilts 

County Council) Rules, 1950. (S.I. 1950 No. 131.) 
Superannuation (Transfers between the Civil Service and Local 

Government) Rules, 1950. (S.I. 1950 No. 145.) 

These rules provide for the aggregation of service and for a 
single superannuation award in the case of persons transferring 
from pensionable local government posts to established posts 
in the Civil Service. 

Town and Country Planning (New Towns Special Development) 

Order, 1950. (S.I. 1950 No. 152.) 

Utility Cloth and Utility Household Textiles (Maximum Prices) 

(Amendment No. 6) Order, 1950. (S.I. 1950 No. 90.) 

Wild Birds Protection (County and Burgh of Dumfries) Order, 

1950. (S.I. 1950 No. 134.) 
Wild Birds Protection (County 

(S.I. 1950 No. 135.) 


(London) (No. 1) Order, 1950, 


1) Order, 1950. 
1950. 


(No. 1) Order, 


of Inverness) Order, 1950, 


NOTES AND NEWS 


Honours and Appointments 


The King has been pleased to appoint Professor Davip HUGHES 
Parry, M.A., LL.D., D.C.L., to be deputy chairman of the 
Court of Quarter Sessions of the County of Caernarvon, and 
Sir REGINALD TAAFFE SHARPE, K.C., and Mr. GILBERT HUGH 
BeyFus, K.C., to be deputy chairmen of the Court of Quarter 
Sessions of the County of West Sussex. 

Mr. G. C. TYNDALE, K.C., and Mr. R. M. Huaues, K.C., 
been elected Masters of the Bench of the Inner Temple. 

Mr. H. S. Hasta, clerk to Shipley Urban District Council, 
has been appointed full-time secretary of the Urban District 
Councils’ Association. 

Mr. F. H. RopcGers, senior assistant solicitor to Halifax 
Corporation, has been appointed solicitor to the Isle of Wight 
County Council. 

Alderman CHARLES Epwarp TatTuay, solicitor, of Blackpool, 
has been appointed a Deputy Lord Lieutenant of Lancashire. 


have 


Personal Notes 


Mr. Neil Michael Jordan, solicitor, of Dewsbury, was married, 
on 28th January, to Miss Maureen King, of Guildford. 


Mr. R. I. M. Scott, solicitor, of Messrs. Freer, Bouskell and Co., 
solicitors, of Leicester and Oakham, has been appointed secretary 
of the Rutland Agricultural Society. 


SOCIETIES 


At the Annual Meeting and Luncheon of the MERTHYR AND 
ABERDARE Law SociETy on the 2nd February, His Honour 
Judge O. Temple Morris, K.C., installed Mr. Taliesin Griffiths 
(Hon. Treasurer) as President for 1950 in succession to 
Mr. A. Rhys Williams. The vice-president is Mr. J. Lloyd Atkins, 
and the Hon. Secretary Mr. W. J. Canton, D.L., LL.B. Among 
other guests were the deputy mayor of Merthyr, Mr. W. Matabele 
Davies, K.C., Mr. F. W. Hirst, C.B.E., the newly appointed 
Public Trustee, and Col. D. Harold Rees, M.B.E., M.A., President 
of Pontypridd Law Society. Mr. F. W. Hirst served his articled 
clerkship with the late Mr. Registrar E. P. Charles, of Merthyr 
and Swansea. 


At the meeting of the UnirED Law Society held in Gray’s 
Inn Common Room, at 7.15 p.m., on Monday, 30th January, 
1950, the motion for debate was: ‘‘That the case of Turner v. 
Arding & Hobbs [1949] 2 All E.R. 911, was wrongly decided.” 
Miss V. Brown opened the debate ; Mr. H. A. D. Oliver opposed 
the motion. Other speakers were Miss F. L. Berman, 
Miss Hancock, Messrs. C. H. Winnett, M. Sherrard, O. T. Hill, 
A. Garfitt, R. Chamberlin, C. H. Pritchard, T. Burton, I. Tarjan 
and J. C. Knight. The motion was carried by 12 votes to 8 in 
a house of 25. 


OBITUARY 
Mr. R. WOODBRIDGE 


Mr. Robert Woodbridge, solicitor, senior partner in Messrs. 
Woodbridge and Sons, of London, E.C.4, died recently. He 
was admitted in 1910. 
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